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Further Thoughts Concerning a Possibility of 


an Injunction is the 



25X1 A 


X. Th a Contract Theory. 

A. Bmpltcattcma of the Biles Page. 1 

The record cm appeal sal the briefs submitted in 
the Bliss ease were acst revealing as to the particular 
theories on which the G overn m e nt based Its ease. Although 
it is net aentixmed is the Supreme Courts opinion, the 
Bill of Gcaqplaint originally brought by the Gore r egent 
was based cm two arguments. First, that the proposed 
action o? releasing information concerning certain 
4mi&m would have been a breach of the secrecy clause 
is the contract between the &vy and Bliss. 

In addition to the designs covered by the contract 
there were five other general principles which the Govern- 
ment conceded sight not have been included in the various 
contracts. Their second argument concerned these principles* 

The Stay claimed that it supplied them to the Bliss Oo. 
and that their release would be a violation of the espionage 
lav* then known as the Bet local Defense Act, They attempted 
to include time general principles within the scope of the 
Injunction on grounds that their relearn would be a violation 
&'■ *M ihe"2a»te*«* the U.S. .and Bhvy regulations. This is 

indicated by paragraph 11 of the Bill of ©plaint as follows t 

’'The said proposed action of defendant is contrary 
to the contracts of defendant ... and that if 
defe a da fc t s are permitted to carry out their intention 
it will be net only a violation of the contract, but 
a violation of the laws of the Waited States and the 
regulations of the Bevy Department made in conformity 
therewith. * {Becord Bags $•) 

In the G o v ernmen ts opening argument at the trial they 
continued their alternative contention that even if the five 
principles were not co v ered by the contract "nevertheless the 
plaintiff is entitled to restrain the defendant from disclosing 
the Information communicated, because It is of «uch a secret 
ami important nature in commotion with the national defense as 
to be covered by the scope of the actional Defense Act of March 3 
1911 (36 Stat. 1084, 1085 )*. 


1. 0,8. v. E.W. Bliss Co.. 224 F. 3*5 (1915) 
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It appears that their v&s little question la the minds 
of counsel or the courts that an injunction would be the proper 
remedy to enforce the native covenant relating to secrecy. 


The following appeared as a footnote to the first paragraph 
of the argument in the Q cver a ro nt *s brief for the Supreme Court: 

“So question having been raised as to the power 
of a court of equity to enter the injunction 
in this case. It is of course unnecessary to 
argue the point in the brief. St may be stated 
however, that the injunction was swarded in pur- 
suance of the general equity Jurisdiction to enjoin 
the breach of a negative contract, this branch of 
the equity Jurisdiction is substantially coincident 
with the Jurisdiction to ccopell specific peffornance 
of affirmative contracts# both being governed by 
the some rules and subject to the same limitations. 

In general, it nay be said that a court of equity 
will enjoin a breach of a negative contract in 
every case in which it would decree a specific per* 
fermanee of on affirmative contract, the test in 
both instances being the inadequacy of a legal 
remedy of damages. 


Pomeroy, Equity Jurisdiction, 3rd Ed*, sections 

134lH&* 

Blsphea, Principles of Equity, 9th Id., sections 
46l, 462. 

Sigh or Injunctions, 4th Si., section 1134. 

This branch of the equity Jurisdiction is peculiarly 
applicable to oases of threatened breach of contracts 
involving confidence and secrecy, for the reason that 
in oases of that kind there cannot in the nature of 
things be an adequate remedy at lav. The comer of a 
secret device or process has in the secret a species 
of property which can only be protected by injunction] 
for once the secret is divulged its volte is destroyed 
for all time and irreparable injury has been done. 

Bemuse of the manifest inadequacy of the legal remedy 
of damages in cases of this kind, the Jurisdiction of 
equity to enjoin the violations of contracts of secrecy - 
whether the contract be express or Implied from the 
relations of the parties - is firmly established and has 
often been applied. 

High on Injunction, 4th 34., sections 19, 04, 

1106 . 

Story, Equity Jurisdiction, 10fch Ed., section 
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Blspbam, Principles of fipuity, 9th U», section 
427 ." 

tfafortuaately, reference la made to the secret device as 
being p roperty . The implication is that because this property 
is the subject of the contract ,tfe*n the contract will be enforced. 
X don't think it is necessary to have such a clear-cut underlying 
property interest in order to here equity enforce a contract, 
the contract right Itself is sufficient basis Aar eguity to 
intervene. Thus, even though it ai$it be said that governme ntal 
inteiUdgance is not the type of secret which can be classed as 
a property right, it is arguable that equity will enforce the 
contract right standing alone* This problem is discussed in 
another section, XC of the memorandum* 

3* Interest of the 0 orernaeafc which amity ms asked to 


The following sections of the Complaint put forth the interest 
of the Uhited States which the Government claims is threatened 
by the action of the defendants* 

"Paragraph 12. Unless restrained by this court 
the defendant will carry Into effect the threat 
Made by it in its letter and thereby the United 
States will be greatly damaged in its good nans 
and fane and its contracts threatened by contumely 
and its laws held of no effect. 

'Paragraph 13* That the various acts an d • fr-biog ** 
complained of are unlawful and contrary to equity 
and good conscience, and tend to the injury of 
the orator in the prwaesis. That your orator is 
without remedy in law, and can have no adequate 
relief except in an act of equity * * * * that 
the injury to the united States is not measurable 
in damages, is irreparable and cannot be compensated 
for by an action at law . « . 

notice that there seems to be a suggestion of national interest 
in addition to the contract right* 

She defendants in their answer denied that their porposed 
action was either contrary to their contract or a violation 
of any law* They also moved to dismiss that part of the 
Government *e complaint which dealt with the violation at the 
espionage laws, "for the reason which appears upon the face 
of the bill that such averments are unsufficient to con- 
stitute a valid cause of equity." 
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Ob the contract theory. too "T "T" 

Prices aoddwigna were imluded In the contract* ®*e court 

states t 

*fh*i contract provision indicates , as the evidence ^ 
ahovs . that ms Method (the secrecy clause) sas edited 
m the newt secure end effective Method of protecting 
its interest, there would he no security for that 
interest if the defendant, incorporating devicesf^iehed 
^S^Qov«m»ent cou ld aft erwards sen ^o»e devlceato 
other persons oar governments unless the Savy Separtaent 
establish patentable invention in each instance. 

(Record lags 270*) 

Reties here that by implication the government * s intereatls 

identified with keying national defense 

other governments* However, in eddreasing^, itself 


a "property ritfxt" which ft ^protecting. It goes cm 
^Slith "coSmrt rights. 

On appeal Judge Cease, of the Circuit Court listts ids 
to an interpretation of the contract. In mowing op he ®ey» 

"Throughout the entire record, in the contracts, oosre- 
speo&eaee and dealings of the patties, the ii^Krts^e 
of secrecy is everywhere Manifest. The nature of the 
services rendered was such that secrecy Might aaaoet he 
iasOied. It Is difficult to iaagiae a nation giving to 
eg* of its eltlsess contracts to Manufacture laplemente 
necessary to the national defense and permitting that 
eitisen to disclose the cceurtraetion of such iagaaswnts 
ot s^ it to another nation. The very nature of the 
service tMrtrtw the construction ufged hy^tbd defendant 
untenable. We ere of the opinion, therefore, that the 
injunction should Include all designs, drawings, 
aad specifications used by the defendant in Making the 
Bliee-L©*vltt torpedo for the government which were 
a p prove d by the Ordinance Bureau, notice of which was given 
to the BUse Company pursuant to the provisions of clauses 
19 and 20 of the contracts in question." 


¥* 325 (l915) 

Trial Court’s treatment of the Governneot 'a alterative statutory 
meat, section XA4b infra* 

F. 325, at 3B2 
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St iff interesting that he suggests secrecy might be implied 
in the absence of a contract. Shis is additional support to 
the underlying feeling erf tbs court in this ease that national 
defense ©Karats ere something which equity will protect* 

b * m^sssL^mxx 

As t© the Owertneat's alternative argument the trial 
court said this* 

"5fce gowrwwafc further contends that by virtue of 
the Jbtioml Defense Act of 1$L1 tie defendant should 
be restricted free disclosing, and therefore from 
sahing and selling, torpedoes containing not only 
all the devices already considered, but several others 
(specified above), which, although suggested to the 
defendant by the complaisant with acre or less parti* 
cularity, were actually worked out by the defendant, 
aad ware not acccaggaied by any actual design, or by 
the notice required by the restrictive covenant. X 
*a of the opinion that such a contention is not sound* 
ffi» mtlooal Defense Act is a criminal statute, and 
a const ©f equity ordinarily has no jurisdiction to 
enjoin the commission of a crime* When, however, 
seme interference, actual or threatened, with property 
or proprietary rlgtxts appears, the Jurisdiction of a 
coat of equity is not ousted by the fact teat such 
interference is aceaqpaaied by, or is itself, a 
violation of the criminal lew. If, in this instance, 
tee e x h ib ition and demonstration of the existing type 
of Bliss-Leavitt torpedo to any other person or goseraaent 
be a violation of tee penal statute, doubtless tee 
defendant would be subject to prosecution for the offense; 
if such exhibition and demonstration violates tee 
property ri^rta of the g o vernment , so doubt tee coast 
say swot such equitable relief as the case requires; 
but the fact teat it was a violation of the criminal 
law would not be material to the consideration of 
equitable relief. Sow, tee complaint does not set 
up tee violation of the penal statute as a separate cause 
of action, but avers teat tee defendant intends "thereby 
to violate tee laws erf tee United States, " and prays teat 
tea defendant be enjoined from violating such lams* But 
the court oaa grant relief in this case only to preven t 
a violation of the complainant's contract rights. And, 
apart from the rights acquired by the government jtfirsuant 
ie the terms of the agreement, the Bliss-Leavitt torpedo 
is tee defendant's property." 

SSi the contract theory the trtfil court granted tee iajrwstida 
as to some, but act all of tee devices which tee g ov e rn m en t contended 
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were covered by the contract. Both parties appealed and 
the Circuit Court affirmed the decision and enlarged the 
scope of the injunction. tie defen dan t acpealed to the 
fiixn mu Court and the Oovemasnt also entered a foxmal 
ajpe&l coirtending the injunction should iaclaflte those 
principles not covered by the contract, althoutfx they did 
mat argue this* limiting themselves to answering the 
defendants appeal* 

M to the statutory theory, the Circuit Court concurred 
iu the trial court’s dlmsiswal of the Ocvermaaat’s argaaeat 
based on the latiaaal Defense Act and the Oovemaeat did 
set proas this point before the Bgpttena Court but apparently 
accepted it* the S tpc e ne Court affirmed the declaim* 'Die 
opinion is discussed hi the first asmeraafesa. 

5 * 

Shis case can* X think, be used In strong support of the 
contention that the courts and ewwa the Supreme Court will bring 
an injunction to restrain threatened breach of a secrecy agreement, 
and in so doing they will ashs at least passing reference to 
the interest of the Government in security and national defense. 

3f opposing cancel should contend that there is no property interest 
present whith ©pity will protect, this case would not be 
particularly helpful in rebutting this argument, fbe designs 
for torpedoes appear to be more clearly p ro per ty rights than 
do govurtmotal intelligence secrets* 

£& ssMsrs dear from this case that an azmumset 
based oa enjoining an illegal act will not stand by itself* 

In other words tbs fact that the act to be enjoined is a 
criminal act will mat make a .stronger ease* 3be point 
of most of the oases concerning injunctions of cr imi na l acts 
Is that that fact will not sake a weaker case, and as long 
as there are other bases for equity to tales jurisdiction, the 
erialrality of the act will not bar an injunction* Dale -seems 
to be the majority American view* 

Hots, however, that this does act apply where there is 
a statute which prorides for peace bonds or injunctions for 
criminal acts* Shis is discussed hr a following section of 
the MmKaa aftuBU 

b* &bs j^L 

A contract to hasp a trade secret an be enforced by eguity not 
only beemse of the contract right, but becexee the underlying secret 
is considered as property and therefore a proper interest for equity 
to protect* 
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Boo&hs a the secrets which we contract to protect we not 
so clearly prope r ty Interests of the flovertaaent# it ii u««ful 

'* „ — -- ■ *■-- — -*-*-*•- n ■ — M r> ifinfr 



mm court held ttet the plaintiff ms entitled to B ca rtn a l damages 
far the breach of contract and would he awarded an ia^asctico at any 
tint the plaintiff thought it necessary. {Since the libel Judp»at 
was considered a result of a wrong eoaoitted ty the plaintiff# it me 
not considered as dawages arising from the breach of ccotract.) 

SSsere was m question that this was an enforceable contract or 
that there as an interest which equity would enforce. Iter© is no 
taUc of a property right in the inf oxsation# but laerely whether it 
w & waldd contract. Saving found it was, equity was willing to 
enjoin its breach. 

gfcjg is about the closest that we can case to this Agency’s 
situat ion , draft ^ed there is still a© elesaaat of dollars sad cents# 
and the property right is not so obvious as in torpedo ddsi£ps« 
Moreover, the problem presented did not concern use of the iaftaaatioa 


5. 1 eh. 190 


, log X..U, Ch. 

Iv- 
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Shore regains tbs problem which lo basic to thin case - will 
equity enforce a valid contract whether it deals with a property right 
or act? As is indicated lor tbe foregoing discussion, the above 
theories cases can all be distinguished free the case at ***** 
by tbs nature of tbs geanernraeafc’e interest la keeping its intelligence 
secrets secure* iXtdfcN^.caoM* intelligence secrets are nob <julte 
tbs same as a tospedo deei©i or coeserclal infosnatioa collected 
a» a business* Hie xml interest of the Government la keeping 
i ntelligenc e conf i d ential is tbe public int erest of national defense* 

I have not found a case in which a court of equity has directly faced 
this problem, although it case dose in the Bliss case* 

It should be noted here that this difficulty is emphasised only 
because it is the strongest argument against an injunction assuming 
a valid contract. It is very possible that this would present no 
problems for a court* If it ware not called to tbe court’s attention, 
the court should follow the unanimous view that negative covenants 

6* 1^8 U.8. 236 <1905) 



\\ 
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la valid 

Util be enforced te 
ftia has baea the & 




& cootmcte to aalatain enployer'a secrets 
f injunction, even after tbe ewplcymegt ceases, 
holding la every case emmined so far. Severer, 


is a property right 


contract 


"Sw Fifth l a wifl n ent caaaands that property he not 
taken without fast cc^pensatijcm. Valid contracts 
are p ro p erty, whether the obligor be a private 
imividualily, a Hunieipaliiy, a State, or the TMted 
States. Rights against the United States arising 
out of a contract with it are protected by the Fifth 

Vmrr Rif it 

Ihct that the policies ware contracts with a neo^buainese 
tom tads tre dl ffaratwe to the court. This fact sales then acre 
.ogous to our secrecy agrewasots. 


« case cited six 
suggest saas ty] 
we oust find 


re dealt with a contract with pecuniary aspects 
e of property rights. ffeus to have a strong 
oases la which there is m clear property right 


■’ ” f/v»; *1 


tbe right is founded on a contract, equity will 
treat it as a prop ert y right and enforce if, even if 
its nature is such that it would act be enforced in the 
absence of the eontaaert, as where it is a right to faailo 
relAtiomhis«j*ar a right to seniority la sn&leyB9at.*3 w 




I 
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vw* * 

which accrue from our secrecy agreeoents are contract rights 
iditeh equity trill recognise and enforce by injunct ion. 


Once it is established that there is • valid contract that 
agaity will enforce, aa injunction trill he issued to restrain a 
third party tvm acts which trill induce ok cause a breach, even 
though he is not a party to the contract* 2 * fhus, for instance, 
True . Ifegaitne could he injoinad froa printing Kiermn'a article 
nr em j M lag with s tol i tr 


i 


) 


iBiSSSASSti 


BSaS 




tvuiia 


If for seas reason the contract argtaaenfc fa He, there is 
another theory which possibly aright provide a basis far equity 

in 

particular situations to grant injunctions sought by the Qovara- 
wart to protect the pt&lic interest* One of the leading oases of 
this type is MSS, 1B&* The case involved a writ of hsheus corpus 
to release Debs and others free jail where he had bean confined 
for contes$pt of court in disobeying an injunction, f he injunction 
was issued by a district court to restrain Debs free stepping 
train service in and out of Shies, go. She argument was Bade that 
the Oovertsaeot was not the proper party to bring suit, as it had 
m property interest which ms being threatened. Bo injunction 
however was affirmed m the ground that the Qcnrensaent would in 
fact have a property interest in the walla which were being 
carried on tbs trains* 

However, Notice Brewer in the Supreme Court opinion goes 
further and saves 

"We do not care to place our decision tgoa «an« ground 
alone. Every gwemnent, entrusted by the very teaas of 
its being with powers and duties to be exercised and 
discharged for the general welfare, has a right to apply 
to its owe courts for ary proper assistance in the exercise 
of the one and the disc harge of the other, and it is no 
sufficient answer to its appeal to one of those courts 
that it has no pecuniary interest in the natter* The 
obligations which it is under to proaote the interest of 
all and to prevent the wr ong do ing of one resulting in injury 
to the general welfare ie often of itself sufficient to 
give it a 


Ik* MeClintock on Bguity* 2nd ed*. Sec* 15 k 

13* Bee generally* Amri&m dhrisprudence. Injunction sec* 157 j 

^ ^Oo^»^h|is^S|C., Injunctions sec* 123, 12t 


! 

I 
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If this Is the c mm, it Is unlikely that it could he used to. 




eooserniisg peace beads con si der them as swans of preventing a breach 
of the peace. Th s usually concerns sons sort of violent or threat- 
ening behaviour* Soeething stellar to a public nuisance end/or an 
overtone of physical har» is usually involved. So fSr as can be 
determined, a peace bond has not been used to prevent crises stellar 
to espionage. 


19* American Jurisprudence, Breach of Peace, see 19-84, Criainal 
les* t see* 557* 

Corpus Juris Secundum, Breads of Bsaee, sec. 17-26, 
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